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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Rever sed and 

cause r emanded.    

¶1 ANN WALSH BRADLEY,  J.    The pet i t i oner s,  Toby 

Haf er man,  Jr . ,  and hi s par ent s ( " t he Haf er mans" ) ,  seek r evi ew of  

a publ i shed cour t  of  appeal s dec i s i on r ever si ng a c i r cui t  cour t  

or der  t hat  al l owed Toby' s medi cal  mal pr act i ce act i on t o pr oceed 
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as t i mel y f i l ed. 1  The cour t  of  appeal s concl uded t hat ,  even 

t hough Toby was a devel opment al l y di sabl ed chi l d,  t he gener al  

t hr ee- year  st at ut e of  l i mi t at i ons f or  medi cal  mal pr act i ce 

act i ons appl i ed t o bar  t he act i on as unt i mel y.   I t  det er mi ned 

t hat  ot her  st at ut es of  l i mi t at i ons appl i cabl e t o chi l dr en di d 

not ,  by t hei r  pl ai n l anguage,  appl y t o Toby' s medi cal  

mal pr act i ce act i on.  

¶2 We agr ee wi t h t he cour t  of  appeal s t hat  t he t ext  of  

t he ot her  st at ut es pr ecl udes t hei r  appl i cat i on.   However ,  we 

di sagr ee t hat  t he gener al  t hr ee- year  st at ut e of  l i mi t at i ons 

appl i es.   We concl ude t hat  t he l egi s l at ur e has not  pr ovi ded an 

appl i cabl e st at ut e of  l i mi t at i ons f or  a c l ai m agai nst  a heal t h 

car e pr ovi der  al l egi ng i nj ur y t o a devel opment al l y di sabl ed 

chi l d.   Ther ef or e,  Toby' s act i on i s not  t i me- bar r ed.   We r ever se 

t he cour t  of  appeal s and r emand t o t he c i r cui t  cour t  f or  f ur t her  

pr oceedi ngs.  

I    

¶3 The Haf er mans f i l ed t hi s act i on on Sept ember  4,  2002,  

agai nst  sever al  def endant s,  i ncl udi ng Dr .  Donal d Vangor ,  

Physi c i ans I nsur ance Company of  Wi sconsi n,  St .  Cl ar e Hospi t al ,  

and Wi sconsi n Hospi t al  Associ at i on.   Accor di ng t o t he 

al l egat i ons i n t he compl ai nt ,  Toby was bor n on Febr uar y 10,  

1991,  maki ng hi m 11 year s ol d at  t he t i me t he compl ai nt  was 

f i l ed.  

                                                 
1 See Haf er man v.  St .  Cl ar e Heal t hcar e Found. ,  2004 WI  App 

206,  277 Wi s.  2d 156,  689 N. W. 2d 636 ( r ever si ng an or der  of  t he 
c i r cui t  cour t  f or  Sauk Count y,  Dani el  S.  Geor ge,  Judge) .  
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¶4 The Haf er mans al l eged t hat ,  as a r esul t  of  t he 

def endant s '  negl i gence on or  about  t he dat e of  Toby' s bi r t h,  

Toby sust ai ned a devel opment al  di sabi l i t y  al ong wi t h ot her  har m. 2  

Accor di ng t o t he Haf er mans,  t he di sabi l i t y  f r om whi ch Toby 

suf f er s i s cer ebr al  pal sy,  whi ch occur r ed because Toby was 

deni ed oxygen t o hi s br ai n dur i ng cr i t i cal  moment s j ust  bef or e 

and af t er  hi s bi r t h.  

¶5 St .  Cl ar e Hospi t al  and t he Wi sconsi n Hospi t al  

Associ at i on moved f or  summar y j udgment ,  ar gui ng t hat  Toby' s 

act i on was bar r ed by t he appl i cabl e st at ut e of  l i mi t at i ons.   

Dr .  Vangor  and Physi c i ans I nsur ance Company of  Wi sconsi n al so 

moved f or  summar y j udgment  and asser t ed a st at ut e of  l i mi t at i ons 

def ense.  

¶6 The ci r cui t  cour t  deni ed t he mot i ons,  af t er  br i ef i ng 

and or al  ar gument .   I t  r ecogni zed t hat  Toby' s act i on pot ent i al l y  

i mpl i cat ed t hr ee st at ut es of  l i mi t at i ons,  Wi s.  St at .  §§ 893. 55,  

893. 56,  and 893. 16 ( 2003- 04) . 3  I n or der  t o put  bot h t he c i r cui t  

cour t ' s  deci s i on and t he cour t  of  appeal s deci s i on i n cont ext ,  

we set  f or t h key por t i ons of  each of  t he st at ut es.  

                                                 
2 The compl ai nt  al so al l eged a c l ai m by Toby' s par ent s f or  

l oss of  compani onshi p and medi cal  expenses.    

3 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-
04 ver si on unl ess ot her wi se not ed.   At  t i mes,  we r ef er  t o 
Wi s.  St at .  §§ 893. 55,  893. 16,  and 893. 56 gener i cal l y as st at ut es 
of  l i mi t at i ons,  even t hough at  l east  some aspect s of  t he 
st at ut es may be mor e pr oper l y char act er i zed as a st at ut e of  
r epose or  as a t ol l i ng pr ovi s i on.    
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¶7 Sect i on 893. 55( 1)  i s t he gener al  st at ut e of  

l i mi t at i ons f or  act i ons agai nst  heal t h car e pr ovi der s.   I t  

i ncl udes a t hr ee- year  l i mi t at i on per i od r unni ng f r om t he dat e of  

i nj ur y,  al ong wi t h a di scover y r ul e t hat  i s  l i mi t ed by a f i ve-

year  per i od of  r epose:  

Except  as pr ovi ded by [ subsect i ons t hat  ar e not  
r el evant  her e] ,  an act i on t o r ecover  damages f or  
i nj ur y ar i s i ng f r om any t r eat ment  or  oper at i on 
per f or med by,  or  f r om any omi ssi on by,  a per son who i s 
a heal t h car e pr ovi der ,  r egar dl ess of  t he t heor y on 
whi ch t he act i on i s based,  shal l  be commenced wi t hi n 
t he l at er  of :  

( a)   Thr ee year s f r om t he dat e of  t he i nj ur y,  or  

( b)   One year  f r om t he dat e t he i nj ur y was 
di scover ed or ,  i n t he exer ci se of  r easonabl e di l i gence 
shoul d have been di scover ed,  except  t hat  an act i on may 
not  be commenced under  t hi s par agr aph mor e t han 5 
year s f r om t he dat e of  t he act  or  omi ssi on.  

¶8 Sect i on 893. 56,  ent i t l ed " Heal t h car e pr ovi der s;  

mi nor s act i ons, "  gener al l y pr ovi des t hat  chi l dr en must  br i ng 

c l ai ms agai nst  heal t h car e pr ovi der s ei t her  wi t hi n t he t i me 

l i mi t s pr escr i bed by § 893. 55 or  by t he age of  10 year s,  

whi chever  i s l at er .   However ,  § 893. 56 speci f i cal l y appear s t o 

except  f r om i t s pur vi ew t hose chi l dr en who ar e under  a 

devel opment al  di sabi l i t y .   I t  r eads as f ol l ows:  

Any per son under  t he age of  18,  who i s not  under  
di sabi l i t y  by r eason of  i nsani t y,  devel opment al  
di sabi l i t y  or  i mpr i sonment ,  shal l  br i ng an act i on t o 
r ecover  damages f or  i nj ur i es t o t he per son ar i s i ng 
f r om any t r eat ment  or  oper at i on per f or med by,  or  f or  
any omi ssi on by a heal t h car e pr ovi der  wi t hi n t he t i me 
l i mi t at i on under  s.  893. 55 or  by t he t i me t hat  per son 
r eaches t he age of  10 year s,  whi chever  i s l at er .   That  
act i on shal l  be br ought  by t he par ent ,  guar di an or  
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ot her  per son havi ng cust ody of  t he mi nor  wi t hi n t he 
t i me l i mi t  set  f or t h i n t hi s sect i on.  

¶9 Sect i on 893. 16( 1)  i s a t ol l i ng st at ut e t hat  may ext end 

a l i mi t at i on per i od,  i ncl udi ng when t he per son ent i t l ed t o br i ng 

an act i on i s a chi l d.   The t ext  of  § 893. 16( 1) ,  however ,  

speci f i cal l y st at es t hat  i t s pr ovi s i ons do not  appl y t o a 

chi l d' s act i on agai nst  a heal t h car e pr ovi der :  

Per son under  di sabi l i t y .   ( 1)  I f  a per son 
ent i t l ed t o br i ng an act i on i s,  at  t he t i me t he cause 
of  act i on accr ues,  ei t her  under  t he age of  18 year s,  
except  f or  act i ons agai nst  heal t h car e pr ovi der s;  or  
ment al l y i l l ,  t he act i on may be commenced wi t hi n 2 
year s af t er  t he di sabi l i t y  ceases,  except  t hat  wher e 
t he di sabi l i t y  i s  due t o ment al  i l l ness,  t he per i od of  
l i mi t at i on pr escr i bed i n t hi s chapt er  may not  be 
ext ended f or  mor e t han 5 year s.  

( Emphasi s added. )  

¶10 The ci r cui t  cour t  obser ved t hat  t he i nt er pl ay of  t hese 

t hr ee st at ut es cr eat ed a " ver y di f f i cul t  conundr um"  as appl i ed 

t o Toby.   I t  at t empt ed t o l ook t o § 893. 56 as t he st at ut e whi ch 

t he l egi s l at ur e had appar ent l y cr eat ed t o gover n act i ons by 

young chi l dr en agai nst  heal t h car e pr ovi der s,  but  det er mi ned 

t hat  § 893. 56 coul d not  appl y t o Toby because i t  speci f i cal l y 

exempt s mi nor s wi t h devel opment al  di sabi l i t i es.  

¶11 Ul t i mat el y,  t he c i r cui t  cour t  r easoned,  § 893. 16 must  

appl y t o Toby i n or der  t o avoi d what  t he cour t  v i ewed as an 

absur d r esul t  i f  t he gener al  t hr ee- year  st at ut e of  l i mi t at i ons 

i n § 893. 55 wer e appl i ed:  

 The r ul e of  st at ut or y const r uct i on t hat  I  t hi nk 
i s t he most  appr opr i at e i n t hi s par t i cul ar  s i t uat i on 
i s t hat  we shoul d avoi d an i nt er pr et at i on t hat  l eads 
t o an absur d or  i l l ogi cal  r esul t .   And i n goi ng f r om 
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t he pr ovi s i ons of  Sect i on 893. 56,  i f  we wer e t o r esor t  
back t o § 893. 55,  we woul d achi eve j ust  t hat ,  an 
absur d and i l l ogi cal  r esul t ,  because t hat  woul d 
r equi r e a mor e di sabl ed chi l d t o be cont r ol l ed by a 
mor e r est r i ct i ve st at ut e of  l i mi t at i ons,  and t hat  
makes absol ut el y no sense what soever .  

¶12 Thus,  i n or der  t o avoi d what  i t  v i ewed as an absur d 

and i l l ogi cal  r esul t ,  t he c i r cui t  cour t  f el t  compel l ed t o 

r ewr i t e § 893. 16.   Speci f i cal l y,  t he cour t ' s  const r uct i on 

exci sed f r om § 893. 16( 1)  t he phr ase " except  f or  act i ons agai nst  

heal t h car e pr ov i der s. "   I t  di d so i n or der  t o avoi d appl i cat i on 

of  t he gener al  t hr ee- year  st at ut e of  l i mi t at i ons.   As t he 

c i r cui t  cour t  expl ai ned,  appl i cat i on of  t he gener al  st at ut e 

woul d have r esul t ed i n Toby bei ng subj ect  t o a shor t er  st at ut e 

of  l i mi t at i ons t han woul d have appl i ed t o Toby i f  he wer e not  

devel opment al l y di sabl ed. 4 

¶13 Af t er  Dr .  Vangor  and Physi c i ans I nsur ance Company 

successf ul l y sought  l eave t o appeal ,  t he cour t  of  appeal s 

r ever sed t he ci r cui t  cour t  i n a spl i t  deci s i on.   The cour t  of  

appeal s maj or i t y ,  unl i ke t he c i r cui t  cour t ,  det er mi ned t hat  

§ 893. 16( 1)  coul d not  appl y t o Toby because t he pl ai n l anguage 

of  t he st at ut e exempt ed chi l dr en who sue heal t h car e pr ovi der s 

f r om t he st at ut e' s t ol l i ng pr ovi s i ons.  

¶14 Rat her ,  t he cour t  of  appeal s maj or i t y concl uded,  t he 

gener al  st at ut e of  l i mi t at i ons appl i ed t o Toby' s  act i on,  whi ch 

had been f i l ed l ong past  t he expi r at i on of  t he t hr ee- year  per i od 

                                                 
4 The ci r cui t  cour t  r el i ed on a f eder al  cour t  deci s i on t hat  

used a s i mi l ar  appr oach i n a case pr esent i ng near l y i dent i cal  
f act s.   See gener al l y Zi el ke v.  Wausau Mem' l  Hosp. ,  529 F.  Supp.  
571 ( W. D.  Wi s.  1982) .   
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pr escr i bed by § 893. 55( 1) ( a) .   The cour t  of  appeal s maj or i t y 

nonet hel ess r ecogni zed t hat  t he appl i cat i on of  § 893. 55 t o Toby 

pr oduced a " t r oubl i ng"  r esul t .   Speci f i cal l y,  i t  not ed t hat  

" [ t ] he r esul t  i n t hi s case i s t r oubl i ng gi ven t hat  t he 

l egi s l at ur e has,  t hr ough Wi s.  St at .  § 893. 56,  pr ovi ded mor e t i me 

f or  young chi l dr en t o f i l e medi cal  mal pr act i ce sui t s t han t he 

t hr ee year s pr ovi ded i n Wi s.  St at .  § 893. 55( 1) ( a) . " 5 

I I  

¶15 The i ssue we must  deci de i s what  st at ut e of  

l i mi t at i ons appl i es t o a c l ai m agai nst  a heal t h car e pr ovi der  

al l egi ng i nj ur y t o a devel opment al l y di sabl ed chi l d.   Thi s i ssue 

r equi r es t hat  we seek t o i nt er pr et  and appl y §§ 893. 16,  893. 56,  

and 893. 55.   I t  pr esent s a quest i on of  l aw subj ect  t o 

i ndependent  appel l at e r evi ew.   Hess v.  Fer nandez,  2005 WI  19,  

¶36,  278 Wi s.  2d 283,  692 N. W. 2d 655.  

¶16 We begi n our  exami nat i on of  t he st at ut or y pr ovi s i ons 

by anal yzi ng t he const r uct i ons of  § 893. 16 and § 893. 56 t hat  t he 

Haf er mans and t he def endant s,  r espect i vel y,  advance.   Af t er  

det er mi ni ng t hat  t hose const r uct i ons cannot  be suppor t ed by t he 

pl ai n l anguage of  t he st at ut es,  we t ur n t o t he hi st or y of  t he 

st at ut es,  whi ch t he cour t  has pr evi ousl y di scussed i n St or m v.  

Legi on I nsur ance Co. ,  2003 WI  120,  265 Wi s.  2d 169,  665 

                                                 
5 The quot ed l anguage comes f r om t he f i nal  publ i shed ver si on 

of  t he cour t  of  appeal s deci s i on.   See Haf er man,  277 
Wi s.  2d 156,  ¶13 n. 5.   Pr i or  t o publ i cat i on,  t he cour t  of  
appeal s maj or i t y had i ni t i al l y  gone f ur t her ,  char act er i z i ng t he 
r esul t  as " absur d and i l l ogi cal . "  
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N. W. 2d 353,  and Ai cher  v.  Wi sconsi n Pat i ent s Compensat i on Fund,  

2000 WI  98,  237 Wi s.  2d 99,  613 N. W. 2d 849.  

¶17 Ul t i mat el y,  we det er mi ne t hat  Toby' s act i on i s not  

t i me- bar r ed because t he l egi sl at ur e has not  pr ovi ded an 

appl i cabl e st at ut e of  l i mi t at i ons f or  c l ai ms agai nst  a heal t h 

car e pr ovi der  al l egi ng i nj ur y t o a devel opment al l y di sabl ed 

chi l d.   We not e,  however ,  t hat  even i n t he absence of  a st at ut e 

of  l i mi t at i ons,  t he common l aw doct r i ne of  l aches may,  i n 

appr opr i at e cases,  be a bar  t o such cl ai ms.  

I I I  

¶18 Ther e i s no di sput e t hat  i f  § 893. 56 or  § 893. 55 

appl i es t o Toby,  hi s cause of  act i on i s t i me- bar r ed.   

Conver sel y,  t her e i s no di sput e t hat  i f  § 893. 16 appl i es t o 

Toby,  hi s cause of  act i on was t i mel y.  

¶19 What  i s di sput ed i s whi ch of  t he t hr ee st at ut es of  

l i mi t at i ons appl i es t o Toby.   The Haf er mans asser t  t hat  t he 

appl i cabl e st at ut e i s § 893. 16.   I n cont r ast ,  t he def endant s 

asser t  t hat  t he appl i cabl e st at ut e i s § 893. 56.   No par t y 

advances t he appl i cat i on of  § 893. 55 t hat  t he cour t  of  appeal s 

embr aced.  

¶20 The f undament al  goal  of  st at ut or y i nt er pr et at i on i s t o 

di scer n t he i nt ent  of  t he l egi s l at ur e.   St or m,  265 Wi s.  2d 169,  

¶15.   I n seeki ng t o achi eve t hi s goal ,  we must  begi n wi t h t he 

st at ut or y l anguage.   Hess,  278 Wi s.  2d 283,  ¶36.  

¶21 We exami ne f i r st  t he Haf er mans'  asser t i on t hat  

§ 893. 16 appl i es and t est  t hat  asser t i on i n l i ght  of  t he pl ai n 

l anguage of  t he st at ut e.   Sect i on 893. 16,  whi ch may ext end a 
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l i mi t at i on per i od f or  a chi l d ent i t l ed t o br i ng an act i on t hat  

accr ues whi l e t he chi l d i s under  t he age of  18,  pr ovi des as 

f ol l ows:  

Per son under  di sabi l i t y .   ( 1)  I f  a per son 
ent i t l ed t o br i ng an act i on i s,  at  t he t i me t he cause 
of  act i on accr ues,  ei t her  under  t he age of  18 year s,  
except  f or  act i ons agai nst  heal t h car e pr ovi der s;  or  
ment al l y i l l ,  t he act i on may be commenced wi t hi n 2 
year s af t er  t he di sabi l i t y  ceases,  except  t hat  wher e 
t he di sabi l i t y  i s  due t o ment al  i l l ness,  t he per i od of  
l i mi t at i on pr escr i bed i n t hi s chapt er  may not  be 
ext ended f or  mor e t han 5 year s.  

( Emphasi s added. )  

¶22 The Haf er mans ar gue t hat  § 893. 16 appl i es t o Toby as  

a " per son under  di sabi l i t y . "   They asser t  t hat  Toby i s under  t wo 

di sabi l i t i es:   ( 1)  t he di sabi l i t y  of  mi nor i t y,  and ( 2)  t he 

di sabi l i t y  of  bei ng devel opment al l y di sabl ed.   Under  t he pl ai n 

l anguage of  § 893. 16,  t he Haf er mans asser t ,  Toby may br i ng hi s 

c l ai m unt i l  t wo year s af t er  " t he di sabi l i t y"  ceases.   By " t he 

di sabi l i t y , "  t he Haf er mans appar ent l y mean Toby' s devel opment al  

di sabi l i t y  because t hey say t hat  a chi l d whose onl y " di sabi l i t y"  

i s  mi nor i t y i s subj ect  t o § 893. 56.    

¶23 I n r eal i t y,  however ,  t he Haf er mans'  const r uct i on of  

§ 893. 16 i s not  a pl ai n l anguage const r uct i on at  al l .   Wer e we 

t o appl y § 893. 16 t o Toby,  ei t her  under  t he Haf er mans '  

const r uct i on or  some ot her  const r uct i on,  we woul d,  at  a mi ni mum,  

have t o r ewr i t e t he st at ut e t o do one of  t wo t hi ngs.   Ei t her  we 

woul d have t o wr i t e i n " devel opment al l y di sabl ed"  as an 

addi t i onal  cat egor y of  di sabi l i t y  t hat  i s  not  pr esent l y i ncl uded 

i n t he st at ut or y l anguage,  or  we woul d have t o st r i ke out  t he 
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ent i r e phr ase " except  f or  act i ons agai nst  heal t h car e pr ovi der s"  

f r om § 893. 16 so t hat  t he st at ut e coul d appl y t o Toby based on 

hi s " di sabi l i t y"  of  mi nor i t y.   We woul d t hus be r ewr i t i ng t he 

st at ut e i n a manner  t hat  appear s t o di r ect l y cont r avene t he 

l egi s l at i ve i nt ent .   The pl ai n l anguage of  t he st at ut e mani f est s 

t he i nt ent  t o excl ude f r om i t s t ol l i ng pr ovi s i ons act i ons 

br ought  by chi l dr en agai nst  heal t h car e pr ovi der s. 6 

¶24 We t ur n next  t o t he def endant s '  asser t i on t hat  

§ 893. 56 i s t he appl i cabl e st at ut e of  l i mi t at i ons and exami ne 

t hat  asser t i on i n l i ght  of  t he st at ut e' s  pl ai n l anguage.   

Sect i on 893. 56,  ent i t l ed " Heal t h car e pr ovi der s;  mi nor s 

act i ons, "  pr ovi des:  

Any per son under  t he age of  18,  who i s not  under  
di sabi l i t y  by r eason of  i nsani t y,  devel opment al  
di sabi l i t y  or  i mpr i sonment ,  shal l  br i ng an act i on t o 
r ecover  damages f or  i nj ur i es t o t he per son ar i s i ng 
f r om any t r eat ment  or  oper at i on per f or med by,  or  f or  
any omi ssi on by a heal t h car e pr ovi der  wi t hi n t he t i me 
l i mi t at i on under  s.  893. 55 or  by t he t i me t hat  per son 
r eaches t he age of  10 year s,  whi chever  i s l at er .   That  
act i on shal l  be br ought  by t he par ent ,  guar di an or  

                                                 
6 The cour t  of  appeal s det er mi ned t hat  t her e wer e no f act s 

of  r ecor d est abl i shi ng Toby i s ment al l y i l l ,  and t he Haf er mans 
ar e not  di sput i ng t hat  det er mi nat i on i n t hi s cour t .   We not e 
t hat ,  f or  pur poses of  § 893. 16,  ment al  i l l ness i s def i ned as " a 
ment al  condi t i on t hat  r ender s a per son f unct i onal l y unabl e t o 
under st and or  appr eci at e t he s i t uat i on gi v i ng r i se t o t he l egal  
c l ai m so t hat  t he per son can asser t  l egal  r i ght s or  f unct i onal l y 
unabl e t o under st and l egal  r i ght s and appr eci at e t he need t o 
asser t  t hem. "   St or m v.  Legi on I ns.  Co. ,  2003 WI  120,  ¶46,  265 
Wi s.  2d 169,  665 N. W. 2d 353.   The condi t i on of  ment al  i l l ness 
under  § 893. 16 may over l ap t he concept  of  devel opment al  
di sabi l i t y ,  " but  i t  i s  not  congr uent  wi t h devel opment al  
di sabi l i t y . "   I d. ,  ¶48.  
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ot her  per son havi ng cust ody of  t he mi nor  wi t hi n t he 
t i me l i mi t  set  f or t h i n t hi s sect i on.  

( Emphasi s added. )  

¶25 Sect i on 893. 56 pl ai nl y and unambi guousl y excl udes 

chi l dr en who ar e " under  di sabi l i t y  by r eason 

of  .  .  .  devel opment al  di sabi l i t y . "   I n or der  t o appl y § 893. 56 

t o Toby,  we woul d,  at  a mi ni mum,  have t o st r i ke out  t he wor ds 

" devel opment al  di sabi l i t y"  f r om t he st at ut e.   Agai n,  we woul d be 

r ewr i t i ng t he st at ut e i n a manner  t hat  appear s t o di r ect l y 

cont r avene t he l egi s l at i ve i nt ent  as mani f est  f r om t he st at ut e' s  

pl ai n l anguage,  her e t o excl ude devel opment al l y di sabl ed 

chi l dr en f r om t he st at ut e' s r each.  

¶26 Despi t e our  r eadi ng of  t he pl ai n l anguage of  § 893. 56,  

t he def endant s mai nt ai n t hat  § 893. 56 appl i es t o Toby,  t her eby 

bar r i ng Toby' s cause of  act i on because i t  was f i l ed af t er  he 

r eached t he age of  10.   They ar gue t hat  § 893. 56 can be gi ven an 

" al t er nat i ve"  const r uct i on t hat  subj ect s Toby t o t he st at ut e but  

avoi ds any need f or  t he cour t  t o r ewr i t e t he st at ut e.      

¶27 Speci f i cal l y,  t he def endant s begi n t hei r  " al t er nat i ve"  

const r uct i on of  § 893. 56 wi t h t he pr emi se t hat  t he l egi s l at ur e 

i nt ended §§ 893. 56 and 893. 16 t o be r ead i n a compl ement ar y 

f ashi on.   Next  t hey asser t  t hat ,  under  § 893. 16( 3) ,  a 

" di sabi l i t y"  ( i ncl udi ng mi nor i t y)  f or  pur poses of  § 893. 16 
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t ol l i ng must  pr edat e t he accr ual  of  t he cause of  act i on. 7  

Accor di ng t o t he def endant s,  t he cour t  t her ef or e shoul d not  ask 

whet her  Toby had a devel opment al  di sabi l i t y  at  t he t i me he f i l ed 

sui t ;  i nst ead,  t hey asser t ,  t he cour t  must  ask whet her  Toby had 

a devel opment al  di sabi l i t y  at  t he t i me t he cause of  act i on 

accr ued.   Because he di d not ,  t he def endant s ar gue,  t he 

excl usi onar y phr ase i n § 893. 56 " dr ops out , "  and t he 10- year  

r epose per i od i n § 893. 56 appl i es.  

¶28 At  or al  ar gument ,  t he def endant s f ur t her  devel oped 

t hei r  " al t er nat i ve"  const r uct i on.   They asser t ed t hat  t he phr ase 

" who i s not  under  di sabi l i t y  by r eason of  i nsani t y,  

devel opment al  di sabi l i t y  or  i mpr i sonment "  i n § 893. 56 was mer el y  

a " pl acehol der "  f or  t he l egi s l at ur e.   Accor di ng t o t he 

def endant s,  t hi s  was t he l egi s l at ur e' s " i nar t f ul "  way of  showi ng 

t hat  a mi nor  wi t h some ot her  di sabi l i t y  may be abl e t o r ecei ve 

addi t i onal  t ol l i ng under  § 893. 16,  but  onl y  i f  t he ot her  

di sabi l i t y  pr edat ed t he accr ual  of  t he chi l d' s cause of  act i on.  

¶29 The def endant s asser t ed at  or al  ar gument  t hat  t hei r  

const r uct i on " does no vi ol ence"  t o t he st at ut es.   I n t r ut h,  

                                                 
7 Sect i on 893. 16( 3)  pr ovi des t hat  " [ a]  di sabi l i t y  does not  

exi st ,  f or  t he pur poses of  t hi s sect i on,  unl ess i t  exi st ed when 
t he cause of  act i on accr ues. "   The cour t  of  appeal s has on at  
l east  one pr i or  occasi on gi ven t he def endant s '  i nt er pr et at i on t o 
§ 893. 16( 3) .   See Car l son v.  Pepi n Count y,  167 Wi s.  2d 345,  352,  
481 N. W. 2d 498 ( Ct .  App.  1992) .   Her e,  t he cour t  of  appeal s 
r el i ed on § 893. 16( 3)  as i nt er pr et ed i n Car l son as a secondar y 
r eason why § 893. 16 coul d not  appl y t o Toby.   We need not  r each 
t he quest i on of  § 893. 16( 3) ' s appl i cabi l i t y  because we det er mi ne 
based on t he st at ut e' s pl ai n l anguage and l egi s l at i ve hi st or y 
t hat  § 893. 16( 1)  cannot  appl y her e r egar dl ess of  t he oper at i on 
of  § 893. 16( 3) .  
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however ,  i t  r equi r es t he cour t  t o r ewr i t e bot h § 893. 16 and 

§ 893. 56.  

¶30 Fi r st ,  t he def endant s '  " al t er nat i ve"  const r uct i on 

woul d r equi r e t he cour t  t o wr i t e t he phr ase " at  t he t i me hi s or  

her  cause of  act i on accr ued"  i nt o § 893. 56.   Under  t he 

def endant s '  const r uct i on,  § 893. 56 woul d act ual l y r ead as 

f ol l ows:  

Any per son under  t he age of  18,  who i s not  under  
di sabi l i t y  by r eason of  i nsani t y,  devel opment al  
di sabi l i t y  or  i mpr i sonment  at  t he t i me hi s or  her  
cause of  act i on accr ued,  shal l  br i ng an act i on t o 
r ecover  damages f or  i nj ur i es t o t he per son ar i s i ng 
f r om any t r eat ment  or  oper at i on per f or med by,  or  f or  
any omi ssi on by a heal t h car e pr ovi der  wi t hi n t he t i me 
l i mi t at i on under  s.  893. 55 or  by t he t i me t hat  per son 
r eaches t he age of  10 year s,  whi chever  i s 
l at er .  .  .  .    

Second,  t he def endant s '  const r uct i on woul d r equi r e t he cour t  t o 

wr i t e i n " devel opment al l y di sabl ed"  as a di sabi l i t y  t hat  i s  

gener al l y el i gi bl e f or  t ol l i ng under  § 893. 16.   Accor di ng t o t he 

def endant s,  § 893. 16( 1)  shoul d act ual l y pr ovi de as f ol l ows:  

I f  a per son ent i t l ed t o br i ng an act i on i s,  at  
t he t i me t he cause of  act i on accr ues,  ei t her  under  t he 
age of  18 year s,  except  f or  act i ons agai nst  heal t h 
car e pr ovi der s;  or  ment al l y i l l  or  devel opment al l y 
di sabl ed,  t he act i on may be commenced wi t hi n 2 year s 
af t er  t he di sabi l i t y  ceases,  except  t hat  wher e t he 
di sabi l i t y  i s  due t o ment al  i l l ness,  t he per i od of  
l i mi t at i on pr escr i bed i n t hi s chapt er  may not  be 
ext ended f or  mor e t han 5 year s.  

¶31 Thus,  t he def endant s '  pr of f er ed " al t er nat i ve"  

const r uct i on of  § 893. 56 r equi r es us t o r ewr i t e not  onl y  

§ 893. 56 but  al so § 893. 16.   Just  as we have r ej ect ed t he 

Haf er mans'  asser t i on t hat  § 893. 16 appl i es t o Toby by i t s pl ai n 
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l anguage,  we al so r ej ect  t he def endant s '  asser t i on t hat  § 893. 56 

can be appl i ed t o Toby wi t hout  r ewr i t i ng t he st at ut es.   I n 

shor t ,  nei t her  t he Haf er mans'  const r uct i on of  § 893. 16 nor  t he 

def endant s '  const r uct i on of  § 893. 56 passes must er  under  t he 

pl ai n l anguage of  t he st at ut es.  

¶32 We r ecogni ze,  of  cour se,  as do t he par t i es,  t hat  t he 

l egi s l at ur e i nt ended f or  §§ 893. 16 and 893. 56 t o wor k t oget her .   

See St or m,  265 Wi s.  2d 169,  ¶26 ( " [ l ] anguage i n § 893. 16 and i n 

§ 893. 56 .  .  .  st r ongl y i ndi cat es t hat  t hey ar e meant  t o appl y 

i n t andem" ) ;  i d. ,  ¶30 ( " t he except i on f or  mi nor s i n § 893. 16( 1)  

cr eat es symmet r y bet ween t hese t wo st at ut es" ) .    

¶33 Unf or t unat el y,  however ,  r eadi ng t he st at ut es t oget her  

does not  suppl y a pl ai n- l anguage answer  t o t he quest i on of  

whet her  t he l egi s l at ur e i nt ended f or  ei t her  § 893. 16 or  § 893. 56 

t o appl y i n a case such as t hi s one.   I n Ai cher ,  t he cour t  

pr evi ousl y not ed t he appar ent  gap wi t h whi ch we ar e now f aced:   

" Ai cher  cor r ect l y r eads Wi s.  St at .  § 893. 56 t o excl ude t he 

devel opment al l y di sabl ed,  and she al so cor r ect l y not es t hat  

Wi s.  St at .  § 893. 16 does not  pr ovi de t he devel opment al l y 

di sabl ed wi t h an ext ensi on f or  f i l i ng medi cal  mal pr act i ce 

act i ons. "   Ai cher ,  237 Wi s.  2d 99,  ¶73.  

¶34 Thi s gap was al so r ecogni zed i n Zi el ke v.  Wausau 

Memor i al  Hospi t al ,  529 F.  Supp.  571 ( W. D.  Wi s.  1982) ,  t he case 

on whi ch t he ci r cui t  cour t  r el i ed.   I n Zi el ke,  a f eder al  

di st r i ct  cour t  obser ved t hat  " [ t ] he i nt er pl ay of  t hese t wo 

st at ut es i s somewhat  abst r use because ' devel opment al  di sabi l i t y '  
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i s not  one of  t he di sabi l i t i es cover ed under  [ t he st at ut e t hat  

i s  now § 893. 16]  .  .  .  . "   Zi el ke,  529 F.  Supp.  at  577.     

 ¶35 The pr obl em cr eat ed by t hi s  gap as i dent i f i ed i n 

Ai cher  and Zi el ke i s t hat  t he cour t  i s  l ef t  wi t hout  any cl ear  

gui dance i n t he l anguage of  t he st at ut es as t o what  t he 

l egi s l at ur e i nt ended wi t h r egar d t o t he l i mi t at i on per i od f or  

c l ai ms agai nst  heal t h car e pr ovi der s al l egi ng i nj ur y t o 

devel opment al l y di sabl ed chi l dr en.   I n an at t empt  t o di scer n t he 

l egi s l at i ve i nt ent ,  we must  del ve deeper  i nt o t he hi st or y of  t he 

st at ut es as di scussed i n St or m and Ai cher .  

¶36 Bef or e 1977,  t her e was no st at ut e l i ke § 893. 56.   

However ,  a pr edecessor  st at ut e t o § 893. 16( 1) ,  

Wi s.  St at .  § 893. 33,  di d exi st  pr i or  t o 1977.   I t  pr ovi ded 

t ol l i ng f or  al l  chi l dr en i n most  t ypes of  act i ons,  i ncl udi ng 

act i ons agai nst  heal t h car e pr ovi der s,  unt i l  t he age of  maj or i t y 

pl us one year . 8 

                                                 
8 The pr edecessor  st at ut e,  Wi s.  St at .  § 893. 33 ( 1975) ,  r ead 

as f ol l ows:  

893. 33 Per sons under  di sabi l i t y .   I f  a per son 
ent i t l ed t o br i ng an act i on ment i oned i n t hi s  chapt er ,  
except  act i ons f or  t he r ecover y of  a penal t y or  
f or f ei t ur e or  agai nst  a sher i f f  or  ot her  of f i cer  f or  
an escape,  or  f or  t he r ecover y of  r eal  pr oper t y or  t he 
possessi on t her eof  be,  at  t he t i me t he cause of  act i on 
accr ued,  ei t her  

( 1)  Wi t hi n t he age of  18 year s;  or  

( 2)  I nsane;  or  

( 3)  I mpr i soned .  .  .  ,  t he t i me of  such 
di sabi l i t y  i s  not  a par t  of  t he t i me l i mi t ed f or  t he 
commencement  of  t he act i on,  except  t hat  t he per i od 
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¶37 Then,  i n 1977,  t he l egi s l at ur e s i mul t aneousl y 

amended § 893. 33 ( now § 893. 16( 1) )  and cr eat ed 

Wi s.  St at .  § 893. 235 ( now § 893. 56) .   See ch.  390,  Laws of  1977.   

As amended,  § 893. 33 excl uded t ol l i ng f or  act i ons agai nst  heal t h 

car e pr ovi der s br ought  by chi l dr en:  

893. 33 Per sons under  di sabi l i t y .   I f  a per son 
ent i t l ed t o br i ng an act i on ment i oned i n t hi s  chapt er ,  
except  act i ons f or  t he r ecover y of  a penal t y or  
f or f ei t ur e or  agai nst  a sher i f f  or  ot her  of f i cer  f or  
an escape,  or  f or  t he r ecover y of  r eal  pr oper t y or  t he 
possessi on t her eof  be,  at  t he t i me t he cause of  act i on 
accr ued,  ei t her  

( 1)  Wi t hi n t he age of  18 year s,  except  f or  
act i ons agai nst  heal t h car e pr ovi der s;  or  

( 2)  I nsane;  or  

( 3)  I mpr i soned on a cr i mi nal  char ge or  i n 
execut i on under  sent ence of  a cr i mi nal  cour t  f or  a 
t er m l ess t han hi s nat ur al  l i f e,  t he t i me of  such 
di sabi l i t y  i s  not  a par t  of  t he t i me l i mi t ed f or  t he 
commencement  of  t he act i on,  except  t hat  t he per i od 
wi t hi n whi ch t he act i on must  be br ought  cannot  be 
ext ended mor e t han 5 year s by any such di sabi l i t y ,  
except  i nf ancy;  nor  can i t  be so ext ended i n any case 
l onger  t han one year  af t er  t he di sabi l i t y  ceases.  

( Emphasi s added. )  

¶38 As t hi s cour t  obser ved i n Ai cher ,  t he bi l l  t hat  l ed t o 

t he cr eat i on of  § 893. 56 ( t hen § 893. 235)  " t r acked pr eci sel y"  

t he l anguage of  § 893. 33 i n t hat  t he bi l l  r ef er r ed t o i nsani t y 

and i mpr i sonment  but  made no r ef er ence t o " devel opment al  

                                                                                                                                                             
wi t hi n whi ch t he act i on must  be br ought  cannot  be 
ext ended mor e t han 5 year s by any such di sabi l i t y ,  
except  i nf ancy;  nor  can i t  be so ext ended i n any case 
l onger  t han one year  af t er  t he di sabi l i t y  ceases.  
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di sabi l i t y . "   Ai cher ,  237 Wi s.  2d 99,  ¶73 n. 19.   However ,  t he 

Senat e i nser t ed a handwr i t t en f l oor  amendment  t hat  added t he 

phr ase " devel opment al  di sabi l i t y"  bef or e t he f i nal  bi l l  was 

enr ol l ed.   See i d. ;  ch.  390,  Laws of  1977,  Legi s l at i ve dr af t i ng 

f i l e.  

¶39 The act  t hat  s i mul t aneousl y cr eat ed § 893. 56 ( t hen 

§ 893. 235)  and amended § 893. 16( 1)  ( t hen § 893. 33) ,  i s  a one-

page act .   I t  was ent i t l ed " AN ACT t o amend 893. 33( 1) ;  and t o 

cr eat e 893. 235 of  t he st at ut es,  r el at i ng t o t i me l i mi t at i ons on 

act i ons agai nst  heal t h car e pr ovi der s br ought  by or  on behal f  of  

mi nor s. "  

¶40 Fi ve l egi s l at i ve f i ndi ngs accompani ed t he act :  

( a)   The number  of  sui t s and cl ai ms f or  damages 
ar i s i ng f r om pr of essi onal  pat i ent  car e has i ncr eased 
t r emendousl y i n t he past  sever al  year s and t he si ze of  
j udgment s and set t l ement s i n connect i on t her ewi t h has 
i ncr eased even mor e subst ant i al l y ,  especi al l y i n t he 
case of  mi nor s.  

( b)   The ef f ect  of  t he i ncr easi ng f r equency of  
j udgment  and set t l ement s and t he i ncr easi ng s i ze of  
t hese j udgment s and set t l ement s,  par t i cul ar l y i n t he 
case of  mi nor s,  has been t o cause t he i nsur ance 
i ndust r y uni f or ml y and subst ant i al l y  t o i ncr ease t he 
r eser ves i t  has est abl i shed t o pr ovi de f or  pot ent i al  
l i abi l i t y  ar i s i ng f r om sui t s  by and on behal f  of  
mi nor s.  

( c)   These i ncr eased r eser ves have r esul t ed i n 
i ncr eased i nsur ance cost s whi ch have been passed on t o 
heal t h car e pr ov i der s i n t he f or m of  hi gher  pr emi ums 
and t o pat i ent s i n t he f or m of  hi gher  char ges f or  
heal t h car e ser vi ces and f aci l i t i es.  

( d)   That  t he i nt er est s of  mi nor  chi l dr en can be 
adequat el y and f ul l y pr ot ect ed by adopt i ng t he same 



No.  2003AP1307   

 

18 
 

t i me l i mi t  f or  br i ngi ng act i ons as appl i es t o adul t s,  
except  i n t he case of  ver y young chi l dr en.  

( e)   That  t he i nt er est s of  ver y young mi nor  
chi l dr en can be adequat el y and f ul l y pr ot ect ed by 
ext endi ng t he t i me l i mi t s i n whi ch act i ons may be 
br ought  t o age 10.  

( Emphasi s added. )  

¶41 What  i s most  not ewor t hy about  t he act ' s t i t l e and t he 

l egi s l at i ve f i ndi ngs i s t hat  t hey do not  i ndi cat e any i nt ent  t o 

pr ovi de a shor t er  st at ut e of  l i mi t at i ons f or  chi l dr en who ar e 

devel opment al l y di sabl ed t han f or  t hose who ar e not  

devel opment al l y di sabl ed.   At  t he same t i me,  t he f i ndi ngs 

i ndi cat e t hat  t he l egi s l at ur e v i ewed t he act  as f i r st  l i mi t i ng 

t he over al l  appl i cabl e t i me per i od f or  medi cal  mal pr act i ce 

act i ons by chi l dr en,  but  t hen " ext endi ng"  t hese newl y- cr eat ed 

t i me l i mi t s f or  " ver y young chi l dr en. "   

¶42 Thi s cour t  has pr evi ousl y summar i zed much of  t hi s 

hi st or y i n St or m:  

The l egi s l at ur e has i ndi cat ed an expr ess i nt ent  
t o cur t ai l  t he appl i cat i on of  § 893. 16 t o medi cal  
mal pr act i ce act i ons wi t h r espect  t o mi nor s.   Sect i on 
893. 16 excl udes chi l dr en under  t he age of  18 t hat  ar e 
br i ngi ng act i ons agai nst  heal t h car e pr ovi der s f r om 
t he t ol l i ng pr ovi s i ons of  t he st at ut e.   See 
Wi s.  St at .  § 893. 16( 1) .   The r eason f or  t hi s excl usi on 
i s t hat  t her e i s a speci f i c  st at ut e f or  medi cal  
mal pr act i ce act i ons by mi nor s[ , ]  Wi s.  St at .  
§ 893. 56.  .  .  .   The except i on f or  c l ai ms by mi nor s 
agai nst  heal t h car e pr ovi der s was added when § 893. 56 
[ t hen § 893. 235]  was cr eat ed.   See Ch.  390,  Laws of  
1977.   
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St or m,  265 Wi s.  2d 169,  ¶30 ( f oot not es omi t t ed) . 9 

¶43 I n l i ght  of  t hi s hi st or y,  we r et ur n t o t he i ssue of  

what  st at ut e of  l i mi t at i ons t he l egi s l at ur e i nt ended t o appl y t o 

a c l ai m agai nst  a heal t h car e pr ovi der  al l egi ng i nj ur y t o a 

devel opment al l y di sabl ed chi l d.   As our  c i t at i ons above t o 

Ai cher  and St or m i ndi cat e,  t hi s  cour t  has pr ev i ousl y addr essed 

t he l egi s l at i ve i nt ent  behi nd §§ 893. 56 and 893. 16.  

¶44 I n Ai cher ,  we concl uded t hat  t he cor r ect  

i nt er pr et at i on of  § 893. 56 r eveal s t hat  t he devel opment al l y 

di sabl ed ar e excl uded f r om t he st at ut e.   Af t er  r evi ewi ng t he 

t ext  of  t he st at ut e and t r aci ng t he l egi s l at i ve hi st or y,  t he 

Ai cher  cour t  st at ed:  

Wi sconsi n St at .  § 893. 56 has r emai ned unchanged 
f r om Jul y 1,  1980,  unt i l  t he pr esent .   I t  pr ovi des i n 

                                                 
9 The di ssent  f ocuses on t he l egi s l at ur e' s i nser t i on of  

" devel opment al  di sabi l i t y"  i nt o § 893. 56 wi t hout  any 
cor r espondi ng change t o § 893. 16.   Descr i bi ng t hi s as a 
" l egi s l at i ve mi st ake, "  t he di ssent  t hen at t empt s t o " devi se a 
r esponse"  by st agi ng i t s own r e- enact ment  of  hi st or i cal  event s.   
Di ssent ,  ¶¶63,  70- 75.  

I n t he end,  t he di ssent ' s r e- enact ment  of  hi st or i cal  event s 
i s of  l i t t l e assi st ance because t he st at ut or y anal ysi s i t  
empl oys i s i nconsi st ent  wi t h our  case l aw on st at ut or y  
i nt er pr et at i on.   See,  e. g. ,  St at e ex r el .  Kal al  v.  Ci r cui t  
Cour t ,  2004 WI  58,  ¶¶45- 52,  271 Wi s.  2d 633,  681 N. W. 2d 110.   
Af t er  descr i bi ng t he handwr i t t en f l oor  amendment  of f er ed by 
Senat or  McKenna,  t he di ssent  l ament s:   " We have no di r ect  
evi dence of  Senat or  McKenna' s act ual  i nt ent . "   Di ssent ,  ¶75.   
The di ssent  t hen expl or es sever al  possi bl e mot i vat i ons of  t he 
senat or .   I n f ocusi ng on t he " act ual  i nt ent "  of  one member  of  
t he senat e,  t he di ssent  answer s t he wr ong quest i on.   The 
quest i on i s not :   what  was t he i nt ent  of  a s i ngl e l egi s l at or ?  
Rat her ,  t he quest i on i s:   what  was i nt ended by t he l egi s l at ur e 
as a whol e,  gi ven t he l anguage of  t he st at ut es?  
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par t  t hat ,  " Any per son under  t he age of  18,  who i s not  
under  di sabi l i t y  by r eason of  i nsani t y,  devel opment al  
di sabi l i t y  or  i mpr i sonment ,  shal l  br i ng an 
act i on .  .  .  wi t hi n t he t i me l i mi t at i ons under  s.  
893. 55 or  by t he t i me t hat  per son r eaches t he age of  
10 year s,  whi chever  i s l at er . "   

Ai cher ,  237 Wi s.  2d 99,  ¶71 ( emphasi s i n or i gi nal ) .  

¶45 Rel yi ng on t he t ext  of  t he st at ut e and i t s l egi sl at i ve 

hi st or y,  we concl uded:   " Ai cher  cor r ect l y r eads Wi s.  St at .  

§ 893. 56 t o excl ude t he devel opment al l y di sabl ed .  .  .  . "   I d. ,  

¶73 ( emphasi s added) .  

¶46 Shor t l y af t er  Ai cher ,  we agai n had an oppor t uni t y t o 

i nt er pr et  § 893. 56,  t hi s t i me i n t he cont ext  of  exami ni ng t he 

except i on f or  t he di sabi l i t y  of  " i nsani t y"  ( ment al  i l l ness) .   

Our  i nt er pr et at i on r emai ned t he same.   We concl uded t hat  " t he 

st at ut e speci f i cal l y exempt s mi nor s suf f er i ng under  a di sabi l i t y  

by r eason of  ment al  i l l ness .  .  .  . "   St or m,  265 Wi s.  2d 169,  

¶32 ( emphasi s added) .  

¶47 Now,  t he def endant s woul d have us change our  

i nt er pr et at i on.   They woul d have us concl ude t hat  we wer e i n 

er r or  i n Ai cher  when we det er mi ned t hat  t he devel opment al l y 

di sabl ed ar e except ed f r om § 893. 56.   Li kewi se,  t hey woul d have 

us r et r act  our  i nt er pr et at i on i n St or m wher e we concl uded t hat  

t hose suf f er i ng f r om ment al  i l l ness ar e exempt ed f r om § 893. 56.  

¶48 We see no good r eason t o conf ess er r or  i n Ai cher  or  

r et r act  our  i nt er pr et at i on i n St or m.   The pl ai n l anguage of  

§ 893. 56,  t oget her  wi t h i t s l egi s l at i ve hi st or y,  di ct at ed our  

i nt er pr et at i on of  t he st at ut e i n Ai cher  and St or m,  and t he pl ai n 

l anguage and l egi s l at i ve hi st or y  di ct at e t he same i nt er pr et at i on 
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t oday.   Those who ar e di sabl ed by devel opment al  di sabi l i t i es or  

ment al  i l l ness ar e not  cover ed by t he l i mi t at i on set  f or t h i n 

§ 893. 56 because t hey ar e,  and wer e i nt ended t o be,  speci f i cal l y 

exempt ed f r om t hat  st at ut e.  

¶49 The cour t  al so i nt er pr et ed § 893. 16 i n bot h Ai cher  and 

St or m.   We det er mi ned i n Ai cher  t hat  " Wi s.  St at .  § 893. 16 does 

not  pr ovi de t he devel opment al l y  di sabl ed wi t h an ext ensi on f or  

f i l i ng medi cal  mal pr act i ce act i ons. "   Ai cher ,  237 Wi s.  2d 99,  

¶73.   Then,  i n St or m,  we det er mi ned as f ol l ows:  

 The l egi s l at ur e has i ndi cat ed an expr ess i nt ent  
t o cur t ai l  t he appl i cat i on of  § 893. 16 t o medi cal  
mal pr act i ce act i ons wi t h r espect  t o mi nor s.   Sect i on 
893. 16 excl udes chi l dr en under  t he age of  18 t hat  ar e 
br i ngi ng act i ons agai nst  heal t h car e pr ovi der s f r om 
t he t ol l i ng pr ovi s i ons of  t he st at ut e.  

St or m,  265 Wi s.  2d 169 ( emphasi s added) .  

¶50 The Haf er mans,  however ,  woul d now have t he cour t  

change our  i nt er pr et at i on of  § 893. 16.   They woul d have us 

concl ude t hat  we wer e mi st aken i n Ai cher  when we det er mi ned t hat  

§ 893. 16 does not  appl y t o t he devel opment al l y di sabl ed.   

Fur t her ,  t hey woul d have us over r ul e our  det er mi nat i on i n St or m 

t hat  § 893. 16 does not  appl y t o chi l dr en under  t he age of  18 

br i ngi ng act i ons agai nst  heal t h car e pr ovi der s.  

¶51 Just  as we see no r eason t o conf ess er r or  i n Ai cher  or  

r et r act  our  i nt er pr et at i on i n St or m wi t h r espect  t o § 893. 56,  we 

see no r eason t o t hi nk we wer e mi st aken i n Ai cher  or  t o over r ul e 

our  det er mi nat i on i n St or m wi t h r espect  t o § 893. 16.   Nei t her  

t hose who ar e under  t he age of  18 nor  t he devel opment al l y 
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di sabl ed ar e cover ed by t he t ol l i ng pr ovi s i ons set  f or t h i n 

§ 893. 16.  

¶52 Accor di ngl y,  we decl i ne t o r ewr i t e ei t her  § 893. 16 or  

§ 893. 56.   We det er mi ne t hat  by t he pl ai n l anguage of  t he 

st at ut es and t hei r  l egi s l at i ve hi st or y,  nei t her  § 893. 16 nor  

§ 893. 56 appl i es t o a negl i gence cl ai m al l egi ng i nj ur y t o a 

devel opment al l y di sabl ed chi l d caused by a heal t h car e pr ovi der .  

¶53 The cour t  of  appeal s maj or i t y avoi ded r ewr i t i ng t he 

st at ut es because i t  concl uded t hat  t he gener al  t hr ee- year  

st at ut e of  l i mi t at i ons,  § 893. 55,  must  appl y t o Toby i n t he 

absence of  anot her  appl i cabl e st at ut e of  l i mi t at i ons.   We not e 

t hat  no par t y advances t hi s concl usi on by t he cour t  of  appeal s 

maj or i t y.   Even t he cour t  of  appeal s maj or i t y acknowl edged t hat  

i t s concl usi on was " t r oubl i ng. "  

¶54 We di sagr ee wi t h t he concl usi on of  t he cour t  of  

appeal s maj or i t y t hat  § 893. 55 i s appl i cabl e her e.   The 

l egi s l at ur e coul d not  have i nt ended t hat  devel opment al l y 

di sabl ed chi l dr en br i ngi ng act i ons agai nst  heal t h car e pr ovi der s 

woul d be subj ect  t o a shor t er  st at ut e of  l i mi t at i ons t han woul d 

ot her  chi l dr en br i ngi ng medi cal  mal pr act i ce act i ons.    

¶55 Thi s cour t  has al r eady obser ved t hat  t he excl usi on of  

devel opment al l y di sabl ed chi l dr en f r om bot h § 893. 16 and 

§ 893. 56 was l i kel y i nt ended t o gi ve such chi l dr en mor e t i me 

r at her  t han l ess t i me:  

We suspect  t hat  t hi s di scr epancy i s t he r esul t  of  
over si ght  r at her  t han pur posef ul  di scr i mi nat i on.   I t  
i s  l i kel y t hat  t he l egi s l at ur e' s i nt ent  was t o ext end 
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t he per i od of  f i l i ng f or  per sons wi t h devel opment al  
di sabi l i t i es,  not  r educe i t .  

Ai cher ,  237 Wi s.  2d 99,  ¶73. 10 

¶56 Thus,  much l i ke t he cour t  of  appeal s di ssent  and t he 

ci r cui t  cour t ,  we det er mi ne t hat  t he appl i cat i on of  § 893. 55 t o 

c l ai ms agai nst  heal t h car e pr ovi der s al l egi ng i nj ur y t o a 

devel opment al l y di sabl ed chi l d woul d wor k an absur d and 

i l l ogi cal  r esul t  t hat  t he l egi s l at ur e coul d not  have i nt ended.   

We f ol l ow t he " f undament al  r ul e of  st at ut or y const r uct i on t hat  

any r esul t  t hat  i s  absur d or  unr easonabl e must  be avoi ded. "   

Lake Ci t y Cor p.  v.  Ci t y of  Mequon,  207 Wi s.  2d 155,  162,  558 

N. W. 2d 100 ( 1997) ;  accor d Hami l t on v.  Hami l t on 2003 WI  50,  ¶39,  

261 Wi s.  2d 458,  661 N. W. 2d 832;  St at e v.  Zi el ke,  137 

Wi s.  2d 39,  51,  403 N. W. 2d 427 ( 1987) .  

¶57 We ar e compel l ed t o det er mi ne,  based on t hi s  r ul e,  

t hat  § 893. 55 does not  appl y t o c l ai ms agai nst  heal t h car e 

pr ovi der s al l egi ng i nj ur y t o a devel opment al l y di sabl ed chi l d.   

Cf .  Sout h Mi l waukee Sav.  Bank v.  Bar czak,  229 Wi s.  2d 521,  535,  

600 N. W. 2d 205 ( Ct .  App.  1999)  ( quot i ng Saunder s v.  DEC I nt ' l ,  

                                                 
10 The di ssent  r el egat es Ai cher  v.  Wi sconsi n Pat i ent s 

Compenat i on Fund,  2000 WI  98,  237 Wi s.  2d 99,  613 N. W. 2d 849,  t o 
a f oot not e i n an at t empt  t o downpl ay i t s s i gni f i cance.   We not e 
t hat  our  i nt er pr et at i on of  t he l egi s l at i ve i nt ent  as set  f or t h 
i n Ai cher  di f f er s f r om t hat  advanced by t he di ssent  t oday.   Fi ve 
year s ago,  t he cour t  i n Ai cher  concl uded t hat  t he l egi s l at i ve 
i nt ent  was t o gi ve devel opment al l y di sabl ed chi l dr en mor e t i me 
t o f i l e t han t hat  gi ven t o non- devel opment al l y di sabl ed 
chi l dr en.   Now,  i n st r i k i ng out  l anguage f r om § 893. 56,  t he 
di ssent  concl udes t hat  t he l egi s l at i ve i nt ent  was t o gi ve 
devel opment al l y di sabl ed chi l dr en t he same t i me as ot her  
chi l dr en.   See di ssent ,  ¶89.  
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I nc. ,  85 Wi s.  2d 70,  74,  270 N. W. 2d 176 ( 1978) )  ( " Revi ewi ng 

cour t s must  i nt er pr et  st at ut es of  l i mi t at i ons so t hat  ' no 

per son' s cause of  act i on wi l l  be bar r ed unl ess c l ear l y mandat ed 

by t he l egi s l at ur e. ' " ) . 11 

¶58 Accor di ngl y,  we f ur t her  det er mi ne t hat  t he l egi s l at ur e 

has not  pr ovi ded a st at ut e of  l i mi t at i ons f or  c l ai ms agai nst  

heal t h car e pr ovi der s al l egi ng i nj ur y t o a devel opment al l y 

di sabl ed chi l d.   Thi s det er mi nat i on i s t he onl y det er mi nat i on 

t he cour t  i s  abl e t o r each wi t hout  ei t her  r ewr i t i ng t he st at ut es 

or  wor ki ng an absur d and i l l ogi cal  r esul t .  

¶59 We cannot  act  i n t he l egi s l at ur e' s st ead.   The gap i n 

t he st at ut es of  l i mi t at i ons was pr evi ousl y br ought  t o t he 

at t ent i on of  t he l egi s l at ur e i n Zi el ke,  529 F.  Supp 571,  and 

agai n i n Ai cher .   We once agai n br i ng t o t he at t ent i on of  t he 

l egi s l at ur e t hi s gap i n t he st at ut or y scheme. 12 

                                                 
11 The appl i cat i on of  § 893. 55 t o c l ai ms agai nst  heal t h car e 

pr ovi der s al l egi ng i nj ur y t o devel opment al l y di sabl ed chi l dr en 
may al so be f or ecl osed by t he equal  pr ot ect i on c l auses of  t he 
f eder al  and st at e const i t ut i ons.   Havi ng det er mi ned,  however ,  
t hat  § 893. 55 does not  appl y her e because i t s appl i cat i on woul d 
pr oduce an absur d r esul t  t hat  must  be avoi ded,  we need not  
addr ess t hi s const i t ut i onal  quest i on.  

12 The di ssent  at t acks our  concl usi on as l acki ng i n 
" j udi c i al  r est r ai nt . "   Di ssent ,  ¶90.   We t hi nk t hi s odd under  
t he c i r cumst ances f or  at  l east  t hr ee r easons.  

Fi r st ,  t he di ssent  r eaches out  and unnecessar i l y  deci des 
const i t ut i onal  quest i ons.    

Second,  i t  r ewr i t es t he st at ut or y scheme.  
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¶60 As a f i nal  not e,  we obser ve t hat ,  even i n t he absence 

of  l egi s l at i ve act i on,  t he af f i r mat i ve def ense of  l aches r emai ns 

avai l abl e i n an appr opr i at e case.   The cour t  has st at ed t he 

el ement s f or  l aches as f ol l ows:  

For  l aches t o ar i se,  t her e must  be unr easonabl e 
del ay,  l ack of  knowl edge on t he par t  of  t he par t y 
asser t i ng t he def ense t hat  t he ot her  par t y woul d 
asser t  t he r i ght  on whi ch he bases hi s sui t ,  and 
pr ej udi ce t o t he par t y asser t i ng t he def ense i n t he 
event  t hat  t he sui t  i s  mai nt ai ned.  

Wat ki ns v.  Mi l waukee Count y Ci v i l  Ser v.  Comm' n,  88 Wi s.  2d 411,  

422,  276 N. W. 2d 775 ( 1979) .   Mor e r ecent l y,  t he cour t  of  appeal s  

st at ed t he el ement s s i mi l ar l y:  

For  l aches t o bar  a c l ai m,  an unr easonabl e del ay 
must  occur ,  t he pl ai nt i f f  must  know t he f act s and t ake 
no act i on,  t he def endant  must  not  know t he pl ai nt i f f  
woul d asser t  t he r i ght  on whi ch t he sui t  i s  based,  and 
pr ej udi ce t o t he def endant  must  occur .  

Pol i cemen' s Annui t y & Benef i t  Fund v.  Ci t y of  Mi l waukee,  2001 WI  

App 144,  ¶20,  246 Wi s.  2d 196,  630 N. W. 2d 236 ( quot i ng Jensen v.  

Janesvi l l e Sand & Gr avel  Co. ,  141 Wi s.  2d 521,  529,  415 N. W. 2d 

559 ( Ct .  App.  1987) ) .  

I V 

¶61 I n sum,  we concl ude t hat  t he l egi s l at ur e has not  

pr ovi ded a st at ut e of  l i mi t at i ons f or  a c l ai m agai nst  a heal t h 

                                                                                                                                                             
Thi r d,  t he di ssent  makes a pol i cy choi ce i n t he 

l egi s l at ur e' s st ead whi l e acknowl edgi ng t hat  i t  i s  uncl ear  
whet her  t hi s i s t he choi ce t he l egi s l at ur e woul d have made.   
Appar ent l y,  t he di ssent  has f or got t en i t s r ecent  admoni t i on t hat  
t he cour t  i s  not  meant  t o f unct i on as a " super - l egi s l at ur e. "   
Fer don ex r el .  Pet r ucel l i  v .  Wi sconsi n Pat i ent s Comp.  Fund,  2005 
WI  125,  ¶204,  ___ Wi s.  2d ___,  701 N. W. 2d 440 ( Pr osser ,  J. ,  
di ssent i ng) .  
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car e pr ovi der  al l egi ng i nj ur y t o a devel opment al l y di sabl ed 

chi l d.   Ther ef or e,  Toby' s act i on i s not  t i me- bar r ed.   We r ever se 

t he cour t  of  appeal s and r emand t o t he c i r cui t  cour t  f or  f ur t her  

pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

r ever sed,  and t he cause i s r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  
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¶62 DAVI D T.  PROSSER,  J.    ( di ssent i ng) .   The i ssue 

pr esent ed i n t hi s case i s what  st at ut e of  l i mi t at i ons appl i es t o 

a devel opment al l y di sabl ed per son under  t he age of  18 who br i ngs 

an act i on agai nst  a heal t h car e pr ovi der  al l egi ng t hat  t he 

pr ovi der ' s act s or  omi ssi ons caused t he per son' s devel opment al  

di sabi l i t y .   The maj or i t y concl udes t hat  t he l egi s l at ur e f ai l ed 

t o set  out  an appl i cabl e st at ut e of  l i mi t at i ons f or  t hi s 

s i t uat i on.   I  concl ude t hat  a devel opment al l y di sabl ed per son 

must  br i ng hi s or  her  act i on wi t hi n one of  t he t i me l i mi t at i ons 

under  Wi s.  St at .  § 893. 55,  or  by t he t i me t he per son r eaches t he 

age of  10 year s,  whi chever  per i od i s l onger .   Because my 

anal ysi s pr oduces a di f f er ent  r esul t  f r om t he maj or i t y ' s  

anal ysi s,  I  r espect f ul l y di ssent .  

ANALYSI S 

¶63 Thi s case exposes an obvi ous l egi s l at i ve mi st ake,  

whi ch r ender s t he l egi s l at ur e' s bl uepr i nt  f or  cer t ai n l i t i gant s  

ambi guous.   Under  t he c i r cumst ances,  t hi s cour t  i s  r equi r ed t o 

devi se a r esponse t hat  wi l l  car r y f or war d l egi s l at i ve 

obj ect i ves. 1 

¶64 Wi sconsi n St at .  § 893. 55( 1)  ( 2003- 04) 2 pr ovi des:  

893. 55 Medi cal  mal pr act i ce;  l i mi t at i on of  act i ons;  
l i mi t at i on of  damages;  i t emi zat i on of  damages.  

                                                 
1 See di scussi on i n ¶75,  i nf r a.  

2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-
04 ver si on unl ess ot her wi se not ed.  
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 ( 1)  Except  as pr ovi ded by subs.  ( 2)  and ( 3) ,  an 
act i on t o r ecover  damages f or  i nj ur y ar i s i ng f r om any 
t r eat ment  or  oper at i on per f or med by,  or  f r om any 
omi ssi on by,  a per son who i s a heal t h car e pr ovi der ,  
r egar dl ess of  t he t heor y on whi ch t he act i on i s based,  
shal l  be commenced wi t hi n t he l at er  of :  

 ( a)  Thr ee year s f r om t he dat e of  t he i nj ur y,  or  

 ( b)  One year  f r om t he dat e t he i nj ur y was 
di scover ed or ,  i n t he exer ci se of  r easonabl e di l i gence 
shoul d have been di scover ed,  except  t hat  an act i on may 
not  be commenced under  t hi s par agr aph mor e t han 5 
year s f r om t he dat e of  t he act  or  omi ssi on.  

¶65 Thi s i s t he st at ut e of  l i mi t at i ons t hat  gover ns most  

mal pr act i ce act i ons agai nst  heal t h car e pr ovi der s.   I t  embodi es 

a t hr ee- year  l i mi t at i on per i od " f r om t he dat e of  t he i nj ur y, "  or  

a one- year  l i mi t at i on per i od " f r om t he dat e t he i nj ur y was 

di scover ed"  so l ong as t he di scover y dat e i s not  " mor e t han 5 

year s f r om t he dat e of  t he act  or  omi ssi on. "   Under  t hi s  

st at ut e,  a c l ai mant  may opt  f or  t he mor e f avor abl e of  t he t wo 

l i mi t at i on per i ods.  

¶66 The l egi s l at ur e has cr eat ed except i ons t o t he 

l i mi t at i on per i ods i n t hi s medi cal  mal pr act i ce st at ut e.   See,  

e. g. ,  Wi s.  St at .  §§ 893. 22,  893. 55( 2)  and ( 3) ,  and 893. 56.   I t  

has al so cr eat ed st at ut es t hat  t ol l  t hese l i mi t at i on per i ods.   

See,  e. g. ,  Wi s.  St at .  §§ 655. 44( 4)  and 893. 16( 1) .  

¶67 Thi s case i nvol ves t he i nt er pl ay among 

Wi s.  St at .  §§ 893. 55,  893. 56,  and 893. 16( 1) .   Wi sconsi n St at .  

§ 893. 56 cr eat es an except i on t o § 893. 55( 1)  f or  some medi cal  

mal pr act i ce act i ons by mi nor s.   I t  st at es:  

893. 56 Heal t h car e pr ovi der s;  mi nor s act i ons.   
Any per son under  t he age of  18,  who i s not  under  
di sabi l i t y  by r eason of  i nsani t y,  devel opment al  
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di sabi l i t y  or  i mpr i sonment ,  shal l  br i ng an act i on t o 
r ecover  damages f or  i nj ur i es t o t he per son ar i s i ng 
f r om any t r eat ment  or  oper at i on per f or med by,  or  f or  
any omi ssi on by a heal t h car e pr ovi der  wi t hi n t he t i me 
l i mi t at i on under  s.  893. 55 or  by t he t i me t hat  per son 
r eaches t he age of  10 year s,  whi chever  i s l at er .   That  
act i on shal l  be br ought  by t he par ent ,  guar di an or  
ot her  per son havi ng cust ody of  t he mi nor  wi t hi n t he 
t i me l i mi t  set  f or t h i n t hi s  sect i on.   ( Emphasi s 
added. )  

¶68 Wi sconsi n St at .  § 893. 16( 1) ,  a t ol l i ng st at ut e f or  

per sons under  a " di sabi l i t y , "  af f ect s medi cal  mal pr act i ce 

act i ons by per sons who ar e ment al l y i l l .   I t  r eads:  

 ( 1)  I f  a per son ent i t l ed t o br i ng an act i on i s,  
at  t he t i me t he cause of  act i on accr ues,  ei t her  under  
t he age of  18 year s,  except  f or  act i ons agai nst  heal t h 
car e pr ovi der s;  or  ment al l y  i l l ,  t he act i on may be 
commenced wi t hi n 2 year s af t er  t he di sabi l i t y  ceases,  
except  t hat  wher e t he di sabi l i t y  i s  due t o ment al  
i l l ness,  t he per i od of  l i mi t at i on pr escr i bed i n t hi s 
chapt er  may not  be ext ended f or  mor e t han 5 year s.  

¶69 The under l i ned l anguage i n § 893. 56 woul d make per f ect  

sense i f  i t  t r acked t he t ol l i ng pr ovi s i ons i n § 893. 16.   

Unf or t unat el y,  i t  does not .   Sect i on 893. 56 uses t he t er m 

" i nsani t y, "  wher eas § 893. 16 uses t he t er ms " ment al l y i l l "  and 

" ment al  i l l ness. "   Sect i on 893. 56 i ncl udes t he t er ms 

" devel opment al  di sabi l i t y"  and " i mpr i sonment "  but  t hese t er ms do 

not  appear  i n § 893. 16.  

¶70 The hi st or i cal  r ecor d expl ai ns t he i nconsi st ency. 3  I n 

1977 Repr esent at i ve Tom Hanson i nt r oduced 1977 Assembl y Bi l l  705 

at  t he r equest  of  " The Mal pr act i ce Commi t t ee. "   The bi l l  sought  

t o cr eat e a new sect i on,  893. 235,  t hat  woul d r ead:  
                                                 

3 1997 Wi sconsi n Act  133 amended Wi s.  St at .  § 893. 16( 1)  by 
changi ng " i nsane"  and " i nsani t y"  t o " ment al l y i l l "  and " ment al  
i l l ness"  and st r i k i ng t he wor ds " i mpr i soned"  and " i mpr i sonment . "  
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 893. 235 Heal t h Car e Pr ovi der s;  Mi nor s Act i ons.   
Any per son under  t he age of  18,  who i s not  under  
di sabi l i t y  by r eason of  i nsani t y or  i mpr i sonment ,  
shal l  br i ng an act i on t o r ecover  damages f or  i nj ur i es 
t o t he per son ar i s i ng f r om any t r eat ment  or  oper at i on 
per f or med by,  or  f or  any omi ssi on by,  a per son who i s 
l i censed,  cer t i f i ed,  r egi st er ed or  aut hor i zed t o 
pr act i ce as a heal t h car e pr ov i der  under  st at e l aw 
wi t hi n t he t i me l i mi t at i on under  s.  893. 295( 1)  or  by 
t he t i me t hat  per son r eaches t he age of  8 year s,  
whi chever  i s l at er .   That  act i on shal l  be br ought  by 
t he par ent ,  guar di an or  ot her  per son havi ng cust ody of  
t he mi nor  wi t hi n t he t i me l i mi t  set  f or t h i n t hi s 
sect i on.  

Thi s pr oposed sect i on was t o become t he pr edecessor  of  § 893. 56.    

¶71 1977 Assembl y Bi l l  705 al so amended an exi st i ng 

sect i on,  § 893. 33,  whi ch woul d t her eaf t er  r ead i n par t :  

 893. 33 Per sons under  di sabi l i t y .   I f  a per son 
ent i t l ed t o br i ng an act i on ment i oned i n t hi s  chapt er ,  
except  act i ons f or  t he r ecover y of  a penal t y or  
f or f ei t ur e or  agai nst  a sher i f f  or  ot her  of f i cer  f or  
an escape,  or  f or  t he r ecover y of  r eal  pr oper t y or  t he 
possessi on t her eof  be,  at  t he t i me t he cause of  act i on 
accr ued,  ei t her  

 ( 1)  Wi t hi n t he age of  18 year s,  except  f or  
act i ons agai nst  heal t h car e pr ovi der s;  or  

 ( 2)  I nsane;  or  

 ( 3)  I mpr i soned on a cr i mi nal  char ge .  .  .  t he 
t i me of  such di sabi l i t y  i s  not  a par t  of  t he t i me 
l i mi t ed f or  t he commencement  of  t he act i on,  except  
t hat  t he per i od wi t hi n whi ch t he act i on must  be 
br ought  cannot  be ext ended mor e t han 5 year s by any 
such di sabi l i t y ,  except  i nf ancy;  nor  can i t  be so 
ext ended i n any case l onger  t han one year  af t er  t he 
di sabi l i t y  ceases.  
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Wi s.  St at .  § 893. 33 ( 1977- 78)  ( emphasi s added showi ng new 

l anguage) . 4  Thi s sect i on was t he pr edecessor  of  § 893. 16.   I f  

Assembl y Bi l l  705 had passed exact l y as i nt r oduced,  t he 

pr edecessor s t o §§ 893. 16 and 893. 56 woul d have t r acked each 

ot her  per f ect l y t o cr eat e a coher ent  syst em of  l i mi t at i ons and 

t ol l i ng per i ods.  

 ¶72 The i nt ended symmet r y was shor t - l i ved,  however ,  

because of  a l egi s l at i ve mi st ake t hat  occur r ed on Mar ch 2,  1978.   

1977 Assembl y Bi l l  705 was i nt r oduced on Apr i l  27,  1977.   I t  was 

debat ed and passed t he Assembl y on Sept ember  14,  1977,  wi t h one 

amendment .   The Senat e debat ed t he bi l l  on Mar ch 2,  1978.   As i n 

t he Assembl y,  t her e was a heat ed di sput e i n t he Senat e over  t he 

age l i mi t at i on i n what  i s now § 893. 56.   Shoul d i t  be 8,  as i n 

t he or i gi nal  bi l l ?  Shoul d i t  be 13,  as pr ovi ded i n t he 

amendment  adopt ed by t he Assembl y?  Or ,  shoul d i t  be 10,  as 

pr oposed i n Senat e Amendment  1?  The cont r over sy was so spi r i t ed 

i n t he Senat e t hat  a mot i on t o r ef er  t he bi l l  back t o commi t t ee 

l ost  on a t i e vot e.    

 ¶73 I mmedi at el y af t er  t he Senat e adopt ed Senat e Amendment  

1,  Senat or  Dal e McKenna of f er ed Senat e Amendment  2,  an 

unr el at ed,  handwr i t t en amendment  addi ng " devel opment al  

di sabi l i t y"  as a " di sabi l i t y"  i n pr oposed § 893. 235 ( now 

§ 893. 56) .   The amendment  was adopt ed on a voi ce vot e.   Senat or  

                                                 
4 Subsect i ons ( 2)  and ( 3)  of  t he sect i on ar e pr i nt ed above 

t o show t he new l anguage i n cont ext .   Because t hese t wo 
subsect i ons had been enact ed pr evi ousl y,  t hey di d not  appear  i n 
1977 Assembl y Bi l l  705.   Thi s hel ps t o expl ai n t he l egi s l at i ve 
" mi st ake"  descr i bed i n ¶73,  i nf r a.  
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McKenna never  at t empt ed t o amend t hen- exi st i ng § 893. 33 ( now 

§ 893. 16) ,  so t hat  t he newl y cr eat ed sect i on ( § 893. 235)  and t he 

ol d st at ut e ( § 893. 33)  woul d t r ack each ot her  and wor k t oget her .   

Hi s amendment  dest r oyed any symmet r y i n t he l aw.  

¶74 The Assembl y subsequent l y bat t l ed over  Senat e 

Amendment  1,  ul t i mat el y concur r i ng i n i t ;  but  t he Assembl y 

ei t her  di d not  not i ce or  di d not  act  t o f i x  t he pr obl em cr eat ed 

by Senat or  McKenna' s Senat e Amendment  2.  

¶75 We have no di r ect  evi dence of  Senat or  McKenna' s act ual  

i nt ent .   He pr esumabl y i nt ended t hat  al l  mi nor s wi t h 

devel opment al  di sabi l i t i es have addi t i onal  t i me t o f i l e t hei r  

act i ons agai nst  heal t h car e pr ovi der s.   I f  t hi s wer e hi s i nt ent ,  

he f ai l ed t o ef f ect  t hat  i nt ent  by al so amendi ng t he t ol l i ng 

st at ut e ( § 893. 33) . 5  He coul d have i nt ended si mpl y t o r ecogni ze 

" devel opment al  di sabi l i t y"  as a l egal  di sabi l i t y  wi t hout  

t hi nki ng t hr ough t he i mpl i cat i ons of  hi s act i on. 6  He coul d have 

i nt ended t o cr eat e a def ect  i n t he bi l l  t hat  woul d,  when 

                                                 
5 I n 2000 i n Ai cher  v.  Wi sconsi n Pat i ent s Compensat i on Fund,  

2000 WI  98,  ¶73,  237 Wi s.  2d 99,  613 N. W. 2d 849,  t he cour t  
st at ed:  " We suspect  t hat  t hi s di scr epancy i s t he r esul t  of  
over si ght  r at her  t han pur posef ul  di scr i mi nat i on.   I t  i s  l i kel y 
t hat  t he l egi s l at ur e' s i nt ent  was t o ext end t he per i od of  f i l i ng 
f or  per sons wi t h devel opment al  di sabi l i t i es,  not  r educe i t . "   I f  
t hese specul at i ve comment s wer e cor r ect ,  t he McKenna amendment  
woul d r epr esent  a c l assi c exampl e of  good i nt ent i ons not  bei ng 
suf f i c i ent  t o over come cont r adi ct or y st at ut or y l anguage.  

6 The Chapt er  51 ment al  heal t h st at ut es wer e r evi sed i n 
1976,  dur i ng Senat or  McKenna' s senat e t er m.   Thi s l egi s l at i on 
i ncl uded t he f i r st  def i ni t i on of  " devel opment al  di sabi l i t y . "   
See § 11,  ch.  430,  Laws of  1975;  Wi s.  St at .  § 51. 01( 5) .   I n 1978 
t he l egi s l at ur e was st i l l  i n t he pr ocess of  wor ki ng t he t er m 
" devel opment al  di sabi l i t y"  i nt o t he st at ut es.  
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di scover ed,  j eopar di ze i t s passage by r equi r i ng t he bi l l  t o 

r et ur n t o t he Senat e. 7  He coul d have i nt ended t o l egi s l at e a 

shor t er  l i mi t at i on per i od f or  mi nor s wi t h devel opment al  

di sabi l i t i es t han f or  ot her  mi nor s.   Al t hough t hi s l ast  

mot i vat i on f or  t he amendment  i s unl i kel y,  t he ef f ect  of  t he 

McKenna amendment  was t o t r eat  par t  of  t he c l ass of  mi nor s wi t h 

devel opment al  di sabi l i t i es l ess f avor abl y t han al l  ot her  c l asses 

of  chi l dr en.  

¶76 Thi s br i ngs us t o t he i ssue at  hand.   The cour t  of  

appeal s concl uded t hat  t he appl i cabl e st at ut e i n t hi s case i s 

Wi s.  St at .  § 893. 55( 1) ( a) .   Haf er man v.  St .  Cl ar e Heal t hcar e 

Found. ,  2004 WI  App 206,  ¶¶1,  13,  272 Wi s.  2d 156,  689 

N. W. 2d 636.   I t  not ed t hat ,  " The r esul t  i n t hi s case i s 

t r oubl i ng gi ven t hat  t he l egi s l at ur e has,  t hr ough 

Wi s.  St at .  § 893. 56,  pr ovi ded mor e t i me f or  young chi l dr en t o 

f i l e medi cal  mal pr act i ce sui t s t han t he t hr ee year s pr ovi ded i n 

Wi s.  St at .  § 893. 55( 1) ( a) . "   I d. ,  ¶13,  n. 5.   The di ssent i ng 

j udge,  Char l es Dykman,  decl ar ed t hi s r esul t  " absur d. "   I d. ,  ¶15 

( Dykman,  J. ,  di ssent i ng) .    

¶77 The pr esent  maj or i t y pr ovi des a sound anal ysi s unt i l  

i t  r eaches § 893. 55:  

                                                 
7 Thi s possi bi l i t y  i s  not  i mpl ausi bl e.   Senat or  McKenna 

vot ed t o r ej ect  Senat e Amendment  1 ( meani ng t hat  he f avor ed age 
13 over  age 10 i n pr oposed Wi s.  St at .  § 893. 235) ;  he vot ed t o 
r ef er  t he bi l l  back t o t he Commi t t ee on Judi c i ar y and Consumer  
Af f ai r s;  and he vot ed t o non- concur  i n 1977 Assembl y Bi l l  705,  
meani ng t hat  he vot ed t o def eat  t he bi l l .   See Wi s.  S.  Jour nal  
1873- 74 ( Mar .  2,  1978) .  
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The cour t  of  appeal s maj or i t y avoi ded r ewr i t i ng 
t he st at ut es because i t  concl uded t hat  t he gener al  
t hr ee- year  st at ut e of  l i mi t at i ons,  § 893. 55,  must  
appl y t o Toby [ Haf er man]  i n t he absence of  anot her  
appl i cabl e st at ut e of  l i mi t at i ons.  .  .  .   

 We di sagr ee wi t h t he concl usi on of  t he cour t  of  
appeal s maj or i t y t hat  § 893. 55 i s appl i cabl e her e.   
The l egi s l at ur e coul d not  have i nt ended t hat  
devel opment al l y di sabl ed chi l dr en br i ngi ng act i ons 
agai nst  heal t h car e pr ovi der s woul d be subj ect  t o a 
shor t er  st at ut e of  l i mi t at i ons t han woul d ot her  
chi l dr en br i ngi ng medi cal  mal pr act i ce act i ons.  

Maj or i t y op. ,  ¶¶53- 54.  

¶78 " We ar e compel l ed t o det er mi ne .  .  .  "  t he maj or i t y 

cont i nues,  " t hat  § 893. 55 does not  appl y t o c l ai ms agai nst  

heal t h car e pr ovi der s al l egi ng i nj ur y t o a devel opment al l y 

di sabl ed chi l d. "   I d. ,  ¶57.   " Accor di ngl y,  we f ur t her  det er mi ne 

t hat  t he l egi s l at ur e has not  pr ovi ded a st at ut e of  l i mi t at i ons 

f or  c l ai ms agai nst  heal t h car e pr ovi der s al l egi ng i nj ur y t o a 

devel opment al l y di sabl ed chi l d. "   I d. ,  ¶58.  

¶79 The maj or i t y ' s r esol ut i on of  t he i ssue i s unper suasi ve 

and cr eat es new pr obl ems.    

¶80 Fi r st ,  i t  i s  a mi st ake t o r ej ect  § 893. 55 so qui ckl y.   

Appl y i ng § 893. 55( 1) ( a)  or  ( b)  t o a devel opment al l y di sabl ed 

chi l d f or  an al l eged i nj ur y f r om medi cal  mal pr act i ce t hat  occur s 

on or  af t er  t he chi l d' s sevent h bi r t hday i s not  di scr i mi nat or y 

because t he chi l d wi l l  be t r eat ed exact l y t he same as al l  ot her  

mi nor s who ar e not  " i nsane. "   Mor eover ,  § 893. 55( 2)  and ( 3)  wi l l  

assi st  any mi nor  i n speci f i c  c i r cumst ances.  

¶81 The onl y t i me a pr obl em ar i ses under  § 893. 55( 1) ( a)  i s 

when t he st at ut e i s appl i ed t o a devel opment al l y di sabl ed chi l d 

f or  an al l eged i nj ur y f r om medi cal  mal pr act i ce bef or e t he 
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chi l d' s sevent h bi r t hday.   I n t hat  s i t uat i on,  t he 

devel opment al l y di sabl ed chi l d i s gi ven l ess t i me t o f i l e sui t  

t han al most  al l  ot her  chi l dr en of  t he same age.   Thi s r esul t  i s  

i ndi sput abl y di scr i mi nat or y.  

¶82 The st at ut or y l anguage t hat  cr eat es t he " as appl i ed"  

pr obl em f or  young chi l dr en i s t he phr ase " devel opment al l y 

di sabl ed"  i n § 893. 56 because t hat  phr ase excl udes young 

devel opment al l y di sabl ed chi l dr en f r om t he benef i t s of  t he 

st at ut e.   The pr esumed good i nt ent i ons behi nd t he phr ase cannot  

save i t  f r om i t s i r r at i onal  and di scr i mi nat or y ef f ect  i n cases 

of  devel opment al l y di sabl ed chi l dr en under  age seven.   As 

appl i ed t o t hese chi l dr en,  t he phr ase i s unconst i t ut i onal  as a 

deni al  of  equal  pr ot ect i on of  t he l aw.  

¶83 Second,  t he maj or i t y cr eat es a new pr obl em not  because 

i t  want s t o t r eat  some devel opment al l y di sabl ed chi l dr en t he 

same as ot her  chi l dr en but  because i t  deci des t o t r eat  al l  

devel opment al l y di sabl ed chi l dr en mor e f avor abl y t han ot her  

chi l dr en.    

¶84 I f  a heal t h car e pr ovi der ' s negl i gence caused a chi l d 

t o become devel opment al l y di sabl ed at  bi r t h and t he chi l d 

br ought  sui t  ei ght  year s l at er ,  t he member s of  t hi s cour t  woul d 

have no di f f i cul t y st r i k i ng down t he " devel opment al l y di sabl ed"  

excl usi on i n § 893. 56 because t he di spar at e t r eat ment  of  

devel opment al l y di sabl ed chi l dr en woul d be obvi ous and 

cor r ect abl e.   We woul d empl oy t he same equal  pr ot ect i on anal ysi s 
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t hat  Amy Ai cher  at t empt ed t o use t o chal l enge § 893. 56,  al t hough 

she was not  devel opment al l y di sabl ed. 8   

¶85 The maj or i t y r esol ves t he i ssue her e by gi v i ng Toby 

Haf er man mor e t i me t o f i l e sui t  t han we gave Amy Ai cher .   

I ndeed,  t he maj or i t y opi ni on gi ves al l  devel opment al l y di sabl ed 

chi l dr en mor e f avor abl e t r eat ment  t han ot her  chi l dr en.   To 

i l l ust r at e,  when a 12- year - ol d i s i nj ur ed t hr ough medi cal  

mal pr act i ce,  t he chi l d i s gover ned by t he pr ovi s i ons of  

§ 893. 55.   When a 12- year - ol d devel opment al l y di sabl ed chi l d i s 

i nj ur ed t hr ough medi cal  mal pr act i ce,  t he chi l d now has no 

st at ut e of  l i mi t at i ons at  al l .  

¶86 I n cont r ast ,  i f  we wer e t o st r i ke t he phr ase 

" devel opment al l y di sabl ed"  i n § 893. 56,  we woul d put  

devel opment al l y di sabl ed chi l dr en on t he same f oot i ng as ot her  

chi l dr en.   The l egi s l at ur e coul d gr ant  t hese chi l dr en mor e 

gener ous t r eat ment  i f  i t  enact ed l egi s l at i on t o do so.  

¶87 Thi r d,  by cr eat i ng a speci al  cat egor y f or  

devel opment al l y di sabl ed per sons under  t he age of  18,  t he cour t  

di sr egar ds t he l egi s l at i ve f i ndi ng t hat  " t he i nt er est s of  ver y  

young mi nor  chi l dr en can be adequat el y and f ul l y pr ot ect ed by 

ext endi ng t he t i me l i mi t s i n whi ch act i ons may be br ought  t o age 

10. "   See Maj or i t y op. ,  ¶40 ( quot i ng 1977 A. B.  705,  § 1) .   The 

cour t  al so cr eat es a pot ent i al  pr obl em i n r el at i on t o 

" i mpr i soned"  mi nor s who ar e i nj ur ed f r om mal pr act i ce,  i nasmuch 

as t hese mi nor s now have t he same st at us as devel opment al l y 

                                                 
8 See Ai cher ,  237 Wi s.  2d 99.  
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di sabl ed chi l dr en;  t hat  i s ,  t hey ar e except ed f r om § 893. 56 but  

ar e not  cover ed i n § 893. 16.  

¶88 Al t hough i t  r el i es on t he ambi gui t y of  t he st at ut es t o 

r each i t s deci s i on,  t he maj or i t y f ai l s  t o pr ovi de any pol i cy 

r at i onal e why devel opment al l y di sabl ed chi l dr en shoul d be 

t r eat ed mor e f avor abl y t han ot her  chi l dr en.   A devel opment al l y 

di sabl ed chi l d i s not  expect ed t o f i l e sui t  per sonal l y.   Rat her ,  

an act i on i n behal f  of  such a chi l d wi l l  be br ought  by t he 

par ent ,  guar di an,  or  ot her  per son havi ng cust ody of  t he chi l d,  

as pr ovi ded i n § 893. 56.   The maj or i t y pr ovi des no expl anat i on 

of  why t he par ent ,  guar di an,  or  ot her  per son hav i ng cust ody of  a 

devel opment al l y di sabl ed chi l d shoul d not  be bound by a st at ut e 

of  l i mi t at i ons i n f i l i ng a medi cal  mal pr act i ce sui t .    

¶89 Appl i cat i on of  § 893. 55 t o devel opment al l y di sabl ed 

chi l dr en under  7 v i ol at es equal  pr ot ect i on of  t he l aw.   But  

§ 893. 55 appl i es onl y because § 893. 56 except s mi nor s wi t h 

devel opment al  di sabi l i t i es f r om i t s pur vi ew.   Ther ef or e,  t he 

except i on i n § 893. 56 i s unconst i t ut i onal  as appl i ed.   St r i k i ng 

t hi s except i on woul d el i mi nat e t he const i t ut i onal  i nf i r mi t y of  

t hese st at ut es and si dest ep t he bi zar r e concl usi on t hat  no 

st at ut e of  l i mi t at i ons appl i es t o mi nor s wi t h devel opment al  

di sabi l i t i es.  

¶90 The maj or i t y aut hor i zes sui t  i n t hi s case mor e t han 11 

1/ 2 year s af t er  t he chi l d' s al l eged i nj ur y and boast s i n doi ng 

so t hat  i t  has avoi ded r ewr i t i ng t he st at ut e.   Maj or i t y op. ,  

¶58.   Thi s i s not  j udi c i al  r est r ai nt .   I t  i s  not  j udi c i al  

r est r ai nt  because i t  di sr egar ds compl et el y t he pur pose of  
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st at ut es of  l i mi t at i on i n medi cal  mal pr act i ce act i ons. 9  Exci s i ng 

unconst i t ut i onal  l anguage f r om an obvi ousl y def ect i ve st at ut e i s  

t he common sense sol ut i on and i s no mor e pr obl emat i c t han 

r emovi ng a r upt ur ed appendi x f r om an ot her wi se heal t hy body.  

¶91 I  t her ef or e r espect f ul l y di ssent .  

¶92 I  am aut hor i zed t o st at e t hat  Just i ces JON P.  WI LCOX 

and PATI ENCE DRAKE ROGGENSACK j oi n t hi s opi ni on.  

 

 

 

                                                 
9 The maj or i t y opi ni on cor r ect l y r ecount s t he f i ve 

l egi s l at i ve f i ndi ngs t hat  accompani ed ch.  390,  Laws of  1977.   
Maj or i t y op. ,  ¶40.   Al t hough t he maj or i t y not es t he l egi s l at i ve 
i nt ent  t o l i mi t  act i ons by mi nor s agai nst  heal t h car e pr ovi der s,  
i t  f i nds " not ewor t hy"  t hat  t hese l egi s l at i ve f i ndi ngs do not  
" pr ovi de a shor t er  st at ut e of  l i mi t at i ons f or  chi l dr en who ar e 
devel opment al l y di sabl ed[ . ] "   I d. ,  ¶42.   Equal l y not ewor t hy,  
however ,  i s  t hat  t he f i ndi ngs do not  pr ovi de a l onger  st at ut e of  
l i mi t at i ons f or  devel opment al l y di sabl ed chi l dr en.   By f ocusi ng 
on a f i ndi ng t hat  does not  exi st ,  t he maj or i t y l ays t he 
f oundat i on upon whi ch i t  di sr egar ds t he over r i di ng l egi s l at i ve 
i nt ent  at  wor k i n t he l at e 1970s:  l i mi t i ng t he t i me per i od i n 
whi ch al l  per sons coul d br i ng medi cal  mal pr act i ce act i ons.  
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